Employing systematic document analysis and other methods, this article analyses a long-standing and still relevant issue related to the interpretation and application of the law regulating relationships in the field of European Union criminal justice within the framework of the national criminal proceedings that are taking place in EU member states. The article places special emphasis on the explanation and application of the principle of mutual recognition within the framework of one of the newest instruments of international
INTRODUCTION
Indeed, the principle of mutual recognition, which is the cornerstone of the European area of justice that this Framework Decision facilitates, cannot work if instruments are not implemented correctly in all Member States concerned. As a consequence, when cooperating with a Member State who did not implement in time, even those Member States who did so will have to rely on the random and often lengthy practice of traditional mutual legal assistance in criminal matters without a reliable guarantee of a timely detection of bis in idem cases, which , i.e. what lies behind the legal instruments, makes us stop and think whether parallel criminal proceedings are something that can be avoided by way of proper application of the ne bis in idem principle and whether the proceedings are actually so similar in their form and minimum procedural guarantees that the member states willing to avoid conflicts of exercise of jurisdiction can boldly say that they have mutual trust in each other without any reservation, i.e. that they apply the principle of mutual recognition without any further claims involved.
THE PRINCIPLE OF NE BIS IN IDEM IN THE CONTEXT OF JURISDICTION CONFLICTS
The principle of ne bis in idem 6 is often viewed as a prohibition to impose a repeated punishment for the same crime, and also as a prohibition to initiate repeated criminal prosecution for the same crime or all of the above prohibitions in their entirety. 7 It is worth to noting that: 4 (COM(2014) 313 final) (2014) // http://ec.europa.eu/justice/criminal/law/files/report_conflicts_jurisdiction_en.pdf. 5 As a philosopher A. Schopenhauer would say, "from the front side of the tapestry, but also from its seamy side, i.e. from the underneath side, on which all binds, raggedness and woven threads are seen" (Arthur Schopenhauer, Gyvenimo išminties aforizmai [The Aphorisms of the Wisdom of Life] (Vilnius: Tyto Alba, 2007), 236). 6 The Latin saying ne bis in idem or non bis in idem means "no two times for the same". For the purpose of this article the Latin phrase ne bis in idem is used. 7 ISSN 2029-0454 VOLUME 8, NUMBER 1 2015
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The rationale of the ne bis in idem principle is manifold. It is of course a principle of judicial protection for the citizen against the ius puniendi of the state and as such is part of the principles of due law and fair trial. On the other hand respect for the res judicata (pro veritate habitur) of final judgments is of importance for the legitimacy of the legal system and of the state. 8 The ne bis in idem principle is found in lex talionis. It has never been forgotten within the framework of European Union criminal justice and is gradually gaining in importance. 9 The principle of ne bis in idem was consolidated in domestic law on November Rights (hereinafter -the ECHR) to identify the way these two courts interpret bis and idem. 13 Nevertheless, in order to establish ways to solve the problems dealt with in this article, it is first of all necessary to review some key aspects in the interpretation of bis and idem. It is stated that:
The concept of idem relates to the elements which must be regarded as having already formed the subject-matter of a judgment. This may, understood in a manner which is advantageous to the individual, include identity solely of the material acts or, with a 14 Regarding the interpretation of idem, the ECJ decided that the decisive criterion shall be the overlapping of material acts, which is perceived as the entirety of inseparable interrelated acts, irrespective of the legal classification of these acts or the legal interest that is to be protected. 15 When speaking about drug-related crimes, the ECJ stated that there is no requirement for the material acts resulting from criminal offences committed in several member states or for the individuals who committed them to be identical. Therefore, it is possible to have a case where there is no identical coincidence in terms of acts or perpetrators, however, the case involves an entirety of acts that are interrelated in time, space and the subject matter. Moreover, the ECJ emphasized that the final assessment on the issue is to be given by a competent national court. 16 The ECJ practice 17 Assessing specific material acts by way of factual totality test applied to acts that are interrelated in time, space and subject matter, while the content of the test is to be determined by a competent national court. This gives a lot of freedom for interpretation and makes it evident that it is possible to have situations where essentially identical acts are viewed differently in different members states, which might result in absolutely different court rulings. 18 In its interpretation of idem the ECHR followed the ECJ practice, which says that, as mentioned previously, only material acts shall be taken into consideration, irrespective of the legal classification of these acts or the legal interest that is to be protected. 19 The concept of bis defines the decisions 20 to which the ne bis in idem principle may apply. The ECJ holds the opinion that the ne bis in idem principle shall apply in ISSN 2029-0454 VOLUME 8, NUMBER 1 2015
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cases when a court acquits or sentences a plaintiff as a result of examining a case on its merits. This includes cases of conviction in absentia 21 and cases when a plaintiff is acquitted on the basis of the absence of evidence resulting from examining a case on its merits. 22 The ne bis in idem principle is also applied in cases when the proceedings are terminated in a particular member state because prosecution of a particular offence has become time-barred there, despite the fact that in another member state the same case has not become time-barred yet. 23 With regard to this particular case the ECJ stated that every member state shall accept the criminal law of the other member state the way it is applied in that particular member state, despite the fact that the application of its own criminal law would entail a rather different decision. 24 The ECJ stated that the ne bis in idem principle shall also apply to decisions that have not been passed by a court and that do not have a form of a court
decision and yet finally dispose of the prosecution. 25 In the case of Turanský
26
, the ECJ defined a criterion that helps determine whether the prosecution is finally disposed of:
First of all it must be verified [...] whether according to the national law of the Contracting State the officials of which passed the decision it is considered to be final and binding or not, and to make sure that in this particular state the ne bis in idem principle is safeguarded.
[…] The protection comes into force only if at least one of the states passes a final decision that has the force of res judicata.
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The ECHR holds the same position on the matter: a decision that has the force of res judicata has to be passed, i.e. "[...] in cases when there is no opportunity to make use of the usual remedies or in cases when states have exhausted all usual remedies or exceeded the time limit set for making use of the usual remedies." 28 Currently national institutions may engage in parallel prosecution for the same crime without any limitations. The only legal barrier that could prevent this from happening is the ne bis in idem principle. However, this principle, which has been extensively analyzed in the jurisprudence of the ECJ:
However, Article 54 of the Schengen Convention further explains that a conviction shall be executed, be in the process of execution or is not possible to be executed any more in line with the laws of the state in which it has been passed. 21 Does not prevent conflicts of exercise of jurisdiction in cases when criminal prosecution for the same crime is ongoing in two or more member states. It may help prevent the institution of repeated prosecution for the same crime if a decision barring repeated proceedings (res judicata) has been passed thus finally disposing of the judicial proceedings. 29 Additionally, it is emphasized that:
In the absence of a system enabling to hand cases over to an appropriate jurisdiction in situations when the proceedings are already ongoing, the application of the ne bis in idem principle may result in accidental and even arbitrary consequences, i.e. by giving preference to whichever jurisdiction can first take a final decision, its effects amount to a "first come first served" principle. 30 However, the principle of ne bis in idem does not constitute an obstacle to reopening a criminal case if new material facts or proof emerge. 31 In that case the question of jurisdiction remains open again. The case must be reopened in the member state that passed the "final decision." It is so because, due to some peculiarities of national courts related to the assessment of particulars of the case, the courts of the member state that was not involved in passing the "final decision"
cannot freely decide on the use of material received from the member state which passed the "final decision".
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It is therefore obvious that in the aforementioned cases member states start "competing" for the right to criminal prosecution, i.e. conflicts of exercise of jurisdiction in criminal proceedings are feasible and the ne bis in idem principle "does not serve as an appropriate substitute of the agreed criteria that form the basis for solving conflicts of the kind". The ECJ states explicitly that the area of Freedom, Security and Justice implies mutual trust in each other's criminal justice systems and that the validity of the ne bis in idem principle is not dependent upon further harmonization. The ECJ further considers that the intentions of the Contracting Schengen Parties are no longer of value, as they predate the integration of the Schengen acquis in the EU. It is the ECJ which, through interpretation of the principles of the Community legal order, has to define the legal principles and determine their scope and application. The ECJ's preliminary ruling in cases C-187/01 and C-385/01, Hüseyin Gözütok and Klaus Brügge, has made clear that the ECJ is prepared to play this role, just as it has played it in the process of the integration of the Community (ibid.: 808). 30 Ibid.: 809. 31 The consolidated nature of the proceedings in question allows for the claim that proceedings can be considered parallel only if they have the following minimum features. First of all, they have to be homogenous (criminal). Second, they have to be ongoing in two or more member states. Third, the stage of the proceedings is of no importance. The important thing is that they are ongoing. 53 The explanation given by the ECJ in the case of Cassis de Dijon formed the court practice, i.e. entrenched the principle that the sale of any product that has been legally produced and placed on sale in any of the member states in a fair way and by following the rules and manufacturing processes of that particular member state must be allowed on the market of all member states. This was the main motive that encouraged discussions on the principle of mutual recognition, including cases where harmonisation is non-existent. Therefore, member states must allow the circulation and placing on the market of the goods that have been legally manufactured and placed on the market of any other member state even in the absence of European harmonisation tools (secondary EC law), except for the cases when compulsory requirements shall apply. In the latter case every applicable measure shall be analysed in great detail in line with the principles of necessity and proportionality. According to the Single Market Action Plan adopted in 1997, the principle of mutual recognition formed the basis for improving the efficiency of the internal market. An adequate response to the problem of (positive) conflicts of jurisdiction would be to create a mechanism for allocating cases to an appropriate jurisdiction.
MUTUAL RECOGNITION AS A WAY TO OVERCOME CONFLICTS OF JURISDICTIONS
Where prosecutions are concentrated in a single jurisdiction, an issue of ne bis in idem would no longer arise. Moreover, such a mechanism would complement the principle of mutual recognition, which provides that a judicial decision taken in one Member State is recognised and -where necessary -enforced by other Member States.
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How could it be otherwise? Criminal proceedings that seem to be identical at first glace, but appear to have substantial differences in terms of their procedural form, serve as a simple example of the "lack of agreement" between the jurisdictions of the European Union member states.
We argue that merely formally parallel criminal proceedings will never actually become parallel if they are not mutually recognized as idem per idem. It will only be possible to overcome this obstacle when the idea of the European Investigation Order 59 is universally applied in practice. This will be the beginning of the end of breaches related to the ne bis in idem principle. 
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Thus, parallel proceedings are those that are identical both "from the outside"
and "from the inside", i.e. the member states involved in parallel proceedings can trust, for example, the form of the procedural rules applied by another member state in collecting and documenting respective evidence that will be handed over to the court of another member state and will be assessed by it as if they were collected in line with the laws of the member state that institutes the proceedings.
It is absolutely necessary to try implementing the ne bis in idem requirements and avoid the unwanted consequences, such as the fiasco of criminal justice in cases when the litigation process is handed over from one member state to another where the national court will face the problem of admissibility of evidence collected in a foreign member state (which handed over the litigation). In addition it is critical to understand that this particular principle is focused both on the safeguarding of procedural guarantees applicable to the plaintiff and the unavoidability of liability.
CONCLUSIONS
The analysis of solutions meant to prevent conflict of exercise of jurisdiction in the criminal proceedings of the European Union member states shows that the key objective and purpose of the idea is to institute the functional effectiveness of the ne bis in idem principle. The values that form the basis for the application of this principle entail the risk that in case of parallel proceedings that are ongoing in several different member states the human rights and freedoms protected by various conventions and domestic law will be breached as a result of repeated criminal prosecution. Therefore, the fundamental interpretation of the ne bis in idem principle must be rather broad despite differences in qualification determined by national legal traditions; however, the sovereignty of the member state's national legal systems, including the independence and impartiality of the judiciary, must not be ignored.
Only in their entirety do respective criteria allow for the conclusion that the proceedings that are ongoing in two or more European Union member states are to be perceived as parallel. To be more exact, these proceedings are identical in type, 
